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The NYSUT Community College Distance Education Committee (CCDEC), comprised of
representatives from State University of New York (SUNY) community colleges across the state,
explores issues and concerns related to distance education. Our members range from novices to
veterans, from cyberprofessots to skeptics. We teach fully asynchronous, blended/hybrid, and
web-enhanced courses and work at institutions that offer just a few online coutses as well as at
institutions that offer entire degrees online.

We are educators who care deeply about how distance education affects teaching, learning, and
research and who seek collegial methods to ensure that—above all else—a concetn for high
standards and quality education, not financial profit, drives distance education policies and
practices in our locals.

The NYSUT Community Colleges play a significant role in distance education in New York
State. Community colleges, by their nature, are integral to the communities they serve and
indispensable in providing access to higher education for a student population of great diversity.
This especially holds true in the context of decades of national and state economic policies that
have resulted in substantial budget cuts to education.

Distance education in New York is unique due to the presence of the SUNY Learning Network
(SLN), an asynchronous learning network that connects online courses from among the 64
SUNY campuses. SLN has grown from 119 student enrollments in 1995-96 to over 200,000
enrollments today. Nearly all of the thirty SUNY community college campuses directly
participate in SLN.

While not all online courses in New York are offered through SLN; it is a major means of
delivering online courses. Distance education at the SUNY community colleges, whether via
SLN or individual campus online programs, seems poised to continue growing.

We have looked to the guidelines identified in the AFT Higher Education Department
publication Distance Education: Guidelines for Good Practice (2000) to help guide our bargaining of
distance education issues in our locals. The fourteen AFT guidelines of good practice—which
hold as true today as they did 13 years ago—are as follows:
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1)  Faculty must retain academic control.

2)  Faculty must be prepared to meet the special requirements of teaching at a distance.
3)  Course design should be shaped to the potentials of the medium.

4)  Students must fully understand course requirements and be prepared to succeed.

5)  Close personal interaction must be maintained.

6)  Class size should be set through normal faculty channels.

7)  Courses should cover all material.

8)  Experimentation with a broad variety of subjects should be encouraged.

9)  Equivalent research opportunities must be provided.

10) Student assessment should be comparable.

11) Equivalent advisement opportunities must be offered.

12)  Faculty should retain creative control over use and re-use of materials.

13) Full undergraduate degree programs should include same-time, same-place coursework.

14) Evaluation of distance coursework should be undertaken at all levels.

Throughout this document, we highlight the many ways in which our NYSUT Community
College bargaining units have implemented these AFT guidelines of good practice and hope that
it also serves to generate innovative ways to make these guidelines applicable to our institutions.
Places at which these guidelines are reflected in discussion are noted with an AFT icon.

We have subdivided this document into twelve major bargaining issues. For each of these issues,
we offer some statements of principle and rationale as well as contract language from NYSUT
Community College locals. We recognize that, while achieving strong language in our collective
bargaining agreements affords the most protection, doing so may take time. If some of the
language discussed below cannot be achieved in the next round of contract negotiations, we
strongly recommend that the language be pursued as college-wide policy, which is the next best
protection. In fact—in order to ensure high quality distance education programs—we feel that
knowledgeable bargaining unit members, especially distance education practitioners, should be
integrally involved in as many aspects of college-wide governance, policy, and union decision-
making bodies as possible.

The statements of principle discussed are meant to serve as guidelines or recommendations, and
the sample contract language illustrates various ways that locals have negotiated language to keep
control in the hands of the faculty. We must remind readers, however, that this reflects negotiated
rather than ideal language. Also, while some contracts have expired, the Taylor Law in New
York State allows contractual provisions to continue until the next contract is settled so we have
included them here. Finally, as approptiate, we have annotated the sample language with
commentary on issues that require extra attention.
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Finally, please note that there are 30 community colleges within the State University of New
York system as listed below, with an asterisk denoting the four community colleges of currently

affiliated with NYSUT and AFT/NEA.

1.
Queensbury

2. - N
Binghamton

3. o c )
Auburn and Fulton

4, : ok
Plattsburgh

5.
Hudson

6. . 7
Corning

7. 3
Poughkeepsie

8. - r
Buffalo, Orchard Park, Williamsville

9. o
New York City

10. o _
Canandaigua

11,
Johnstown

12. . -
Batavia

13. '
Herkimer

4. - r
Troy

15.

Jamestown, Cattaraugus, North County

NYSUT Community Colleges

16.

17.

18.

19.

20.

21.

22.

Watertown

Utica, Rome

Rochestér A(two campuées) i
Garden City

Sanborn

Saranac Lake

Syracuse

23.

24.

25.

20.

27.

Middletown

Suffern

Schenectady

Brentw;)od, Selden, Riverhead

Loch Sheldrake

28.°

29.

30.

Dryden
Stone Ridge

Valhalla
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The term “distance education” can encompass a wide range of types of courses offered in
several ways. Courses labeled as distance education, or DE, courses can be fully asynchronous
online courses, most often using a course management system (CMS) such as Blackboatd,
Desite2Learn, or an institution-specific system. DE courses also may be blended/hybrid web-
based courses or a commercial or open-source CMS option, or DE courses may include
interactive television and video-based telecourses.

The most common methods of delivery are fully online via the Internet, followed by
blended/hybrid courses. But because other forms of instructional- and educational-technology
courses exist, definitions of what specifically is meant by DE and its various methods of delivery
at each institution should be determined jointly by faculty and administration and clearly
identified in writing, ‘

For example, blended/hybrid courses are taught partially on campus and partially at a distance,
either online or via videoconferencing. While many contracts define blended/hybrid courses as
requiring a certain ratio of work to be done on campus and online (such as 50% online and 50%
on campus), Suffolk changed their 50/50 ratio to indicate that faculty can propose some portion
of the course to be online versus on campus. This enables blended/hybrid science and nursing
classes in which students complete the majority of course activities online but meet on campus
for the lab components (as with the model of “flipped classrooms”).

The structutres of blended/hybrid courses are aligned with AFT’s Distance Education: Guidelines for
Good Practice Guidelines #10 and #13, which encourage as much same-time/same-place
interaction and assessment as possible. While not opposed to DE in principle, many faculty have
resisted developing and teaching fully asynchronous online courses due to legitimate concerns
about academic integrity, accountability, assessment, and plagiarism, among other issues. Since
blended/hybrid courses help resolve these concerns and better acknowledge the social nature of
learning, faculty who have resisted web-based teaching and learning now are embracing it in the
form of blended/hybrid courses. This trend is reflected in an expansion of contract and policy
language in our locals to address blended/hybrid courses.

Finally, we recommend that modality definitions remain as inclusive as possible, to broaden the
scope of a given DE program and to extend protections to as many current and future methods
of delivery as possible.

* k¥ % %

The language below for Hudson Valley and Suffolk seem to offer the most flexibility with regard
to how faculty can structure blended/hybrid courses, while Jamestown and Orange specify a
50/50 ratio of on campus and online wotk.

®  Contract Language from Hudson Valley Community College
(expires August 31, 2011)
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Cc ract .i. uagefrom¢  f¢ Cou ,T: . 3
(¢ .es August 31, 2015)

W

Lo rage . remJa . o ’ . RV
(expires ' st 31, 2011)

® C ractlLanguage fromOr; jeC 1 "Cc - ' ¢ 2
(expires August 31, 2012)
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Erie has the most specific definitions in its contract, which is notable because of their 2008
increase in the percentage of seated time in hybrid coutses; the college and union did this in
recognition of the value of in-person interaction between faculty and students and among
students.

B Co- . i _ "age BT mor. ige
(-, — . ~3,:
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The following language from Onondaga is notable in that it identifies the mission of the DE
program in contract language.

B Contract'-  _~fr 1u1c gaComn-* i ' -je
([ 'oires At _ust 31, 14)

Wi =7

=
14

The following Mohawk Valley language is useful because it enables faculty members to propose
both fully online courses and blended/hybtid coutses for acceptance as a “web-based course,”

which would then qualify for the same compensation, benefits, and protections as fully online
courses.

B Contrac . nguage fr ... lohawk Valley Cor ..unit, Sollege
(expires August 31, 2013)

Other clear definitions of modalities include the following,.

® ContractLi = ~gefr. . _~r Lakes Community College

-

(¢ (ires’ _ust31,° 1)
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Faculty should be compensated for the development of DE coutses, for the implementation of
distance education courses, and for the revision/updating of distance education courses caused
by significant changes in technology. Faculty should have the option of taking compensation as a
monetary stipend, release time, or other form of compensation such as equipment.

Many colleges have argued that since they do not provide extra compensation for faculty
development of educational materials in on-campus courses, they should not be expected to
provide extra compensation for DE courses. Further, they argue that the teaching of all courses,
DE or otherwise, is built into our salaries.

We strongly encourage bargaining units to resist these arguments. Both the development and
teaching of DE courses require a great deal of training, skill, pedagogical and technical
innovation, and extra time and energy that deserve to be compensated above and beyond a
faculty member’s regular compensation. It is important that bargaining units not deny DE
innovators the right for their creative work to be properly acknowledged through compensation,
release time, or other benefits. Of course, on-campus teaching requires certain training, skills,
innovation, and time and energy as well, but the special pedagogy and technical nature of DE
teaching alters the terms and conditions of the practitioners’ workloads in such a way that
deserves fair compensation.
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Achieving such compensation will help faculty meet the AFT Guideline #3, which asserts that
course design should be shaped to the potentials of the medium and so “faculty members
developing distance education courses should approach course design—curriculum planning,
class projects, visual aids, library materials and student interaction—not in terms of replicating
the traditional classroom, but in terms of maximizing the potential of the medium that will be
employed” (9). Making the most of the particular DE method of delivery requires a great deal
from the faculty member. For example, in terms of teaching online coutses, consider the amount
of time required simply by the nature of electronic communications: The average human speaks
at least twice as fast as he or she can type, so since a key to successful online teaching is regular
and frequent communication with students, you can imagine the time commitment.

The NYSUT Community Colleges practice a range of methods for providing compensation to
faculty members for their participation in DE courses—from providing no extra compensation
at all to providing significant extra compensation that genuinely acknowledges the time, effort,
and innovation required of those faculty members to develop and teach and revise these courses
in ways that maintain high academic quality. No matter what the compensation structure and
amounts, if a bargaining unit achieves additional compensation for the development, teaching,
and revising of DE courses, it’s imperative that the intellectual property/ownership language
clarify that this compensation is not to be construed as work for hire.

* % %k ok ok

Mohawk Valley has achieved contract language that is effective in recognizing the various ways
in which a faculty member’s workload is increased by developing and teaching web-based
courses. Mohawk Valley’s language allows for separate development and teaching monies, which
acknowledges the significant amount of time and learning that goes into each process. Faculty
members receive the highest amount of both development and teaching stipends for the first
course they develop and teach, plus they receive additional, lesser development and teaching
stipends for any second and subsequent courses.

This language not only encourages the development of web-based courses but also the continued
teaching of these courses. Because the learning curve is steepest with the first course developed
and taught, the stipends are higher then and lower for future courses. But the second and
subsequent classes still require significant additional time and effort from the faculty members
when compared with traditional on-campus classes, and the MVCC contract language recognizes
as much.

One caution: The separation of the development and teaching stipends for DE classes is not to
be construed as encouragement for faculty members to develop and then sell their courses for
others to teach. (See Thomas J. Kriger’s “Virtual Revolution” for an analysis of the
ineffectiveness of such a model of disaggregation, which practices an “unbundling” of the
development, teaching, and assessment functions of online courses.)

®  Contract Language from Mohawk Valley Community College
(expires August 31, 2005)
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Cayuga’s contract language similarly encourages faculty to teach their courses at least two
semesters. And contract language from other colleges, including Fashion Institute of
Technology, Fulton-Montgomery, Herkimer, Hudson Valley, and Tompkins Cortland also
acknowledge the time and resources required of faculty members to develop and teach DE
courses by providing some form of compensation for each course developed and/or taught.

T otL n . C ToCLe
{L ‘res . «. ., 2017

w
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®  Contract Language from Fashion Ins. .« 7 .echr
(expires May 31, 2010)

® ContractLa. - .0 . FI . . e "2 VIR . 0 2ge
(expires August 2°., 2 .

¥ Contract Language from Herkimer County Community College
(expires August 31, 2014)
NYSUT Community Colleges 13 Negotiating the Distance & Beyond



B C¢ % Le wmge ~ 7 "« 2y Community Ca = -
(¢ - 28« .st31,2 1)

B C. gistbki _vage o - ' 3Cc It . w . wunity College

Several locals below have achieved language by which faculty receive compensation for each new
course that they develop and teach. Note that Orange gives compensation after upgrades in CMS
and that Westchester provides compensation only for faculty who have received DE fellowships
(other faculty may develop and teach online courses without compensation).

= C tLi age 1 Cli . i rCc :ge
) esA 31,7
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ii. - - . p
. N - ‘ a
- f I -
1 ; *
' Jo “—cctlLanguagefr aTran¢ -0 o T
(expires August 31, 2012)
®  Contract Language from Schenectz ' Count' > S Co.

(expires August 31, 2009)
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®  Contract L = 18 “tCounty Ct .« “ii_ college
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~ . L. oz 2 17 [ e . 'College
\ St el 2,0 )
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¢ , ) .
r -~
N o tLi A frc 1! 2stchester C wnit, . ege

(expires Au_ 'st31,7 )
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Finally, a number of locals have ensured that faculty are compensated at least for the first online
course that they develop, while others (Finger Lakes and Jamestown) offer additional
compensation for revisions of a course developed by other faculty. Note that Monroe and
Onondaga do not include compensation for DE courses and that Sullivan’s language makes its
“work for hire” provision explicit for faculty developing courses not “readily available in the
catalog” at the college’s request.

®  Contract Language from Broome Community College
(expires August 31, 2012)

®  Contract Language from Finger Lakes Community College
(expires August 31, 2011)

®  Contract Language from Jamestown Community College
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B

Included in compensation is reimbursement for travel to off-campus sites for DE coutses,
especially telecourses or video courses. Most contracts address general reimbursement for
travel/mileage in some area of the contract, but we recommend that it also be explicitly stated in
the DE provisions, as with the Onondaga language below.

Co: ract La
(expires /

NYSUT Community Colleges
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Course development should be recognized in contracts either as creating a new course or as
converting or adapting an existing course to a DE format.

kK ok ok ok

Onondaga and Suffolk offer straightforward language to this effect.

®  Contract Language from Onondaga Community College

(expires August 31, 2014)

® Contract Language from Suffolk Community College
(expires August 31, 2015)

The first guideline of good practice identified by AFT is “Faculty must retain academic control.”
We agree: This better ensures that high standards and quality education drive the process rather
than financial profit, and we believe that academic departments should determine which existing
courses are appropriate to be offered in a DE format, should initiate the approval process for

new DE courses within the discipline, and should determine how many DE courses can be
offered each semester.

* ok ok ok

The Jamestown, Nassau, Orange, and Suffolk language below stand in contrast to that of Finger
Lakes and Sullivan.

B Contract Language from Jamestown Community College

(expires August 31, 2011)

®  Contract Language from Nassau Community College
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Note below that Onondaga provides the local with a list of coutses so they can monitor what is
being offered.

B (~~ ractlar_ _~frcnOnondagaC ~ . _' ollege
(e s _ otd ,2014)
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To reinforce faculty control, we like the idea illustrated in the contract of Herkimer to
acknowledge explicitly the right of the faculty members to determine the textbooks and materials
for their asynchronous online courses. Textbooks and supplemental or ancillary materials
increasingly are crafted to include plug-ins and other ready-for-use materials specifically designed
for major commercial CMS packages, and publishers regularly approach colleges with contracts
and deals if the institutions will exclusively adopt their materials. We must resist any
encroachment upon faculty academic freedom.

Ci .. actlLangue . from:’ ..kimerCou "rCol T T ege
(expires August 31, 2014)

Two colleges also give faculty members the right to adjust the calendar of their online courses.
Westchester mandates that faculty open their online courses eatlier than the semester start date
but note that faculty are not required to monitor the course or respond to students during that

time.

= o 3 . _. ... 11HerkimerC-- r_
Lhesy_um*t31,2014)

®  Contract Language from i «~q Comn * P e

(expires August 31, 2014)

B " actlLanguas . from Westcheste. .. u1" Ui .ge

(. oires August: 2
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Finally, at Broome, experienced DE faculty have the option of letting students enrolled in their
on-campus classes “take the course in Internet based mode.”

®  Contract Language from Broome Community College
(expires August 31, 2012)

All faculty—full time or part time, consistent with the provisions of each local contract—should
have the opportunity to develop and teach departmentally approved DE courses. Not only does
this help achieve AFT Guideline #8, which encourages expetimentation with a broad variety of
subjects, it also is fair and equitable. Especially on those campuses at which DE is considered a
valuable commodity by administration, denying some faculty members the oppottunity to
participate could adversely affect theitr promotion and/ot tenure. Furthermore, compensation is
a significant issue as well; if additional compensation is given for developing and teaching DE
courses, all faculty members should have the opportunity to develop and teach DE courses. If
not yet qualified to do so, faculty should have training and professional development
opportunities available to develop the necessary skills to become effective DE practitioners.

By the same token, no faculty member should be denied promotion or tenure for choosing not
to teach in a DE format. Colleges must consider other professional growth, development, and
creative and innovative contributions when granting promotion and tenure to those faculty who
choose not to participate in DE.

While all faculty should be given the opportunity to develop and teach DE courses, no faculty
member should be required to teach a DE course. Because certain technological skills and a
desire to teach in DE significantly improves the quality of the educational experience, the sample
language on this principle is relatively straightforward, as shown below.

* %k k k ok

The following language from Monroe establishes the principle that assignment of courses to
adjunct faculty—including DE courses—must be consistent with general college policies.

®  Contract Language from Monroe Community College
(expires August 31, 2012)
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Many colleges offer a straightforward statement about the voluntary nature of faculty
involvement in developing and teaching DE courses. Note that Tompkins Cortland qualifies its
language in case faculty aren’t able to make their standard load with non-DE or non-teaching
options.

Cor ~ctL: _ uage from Broome Comm ity College
axpires just 31, 2012)

' > ' ' ' N !

m 7~ ract i . gefromCayugaCo . nity 2: 2ge
(e, es  ~t31,2011)
U.. ‘ract Language from Fin, . LakesC. mn "~ 'Cc e e
(¢ “es’ ot 31, 2011)
oot  fr Porki o re R
- ' 5t31, 7 14)

' r :Language. »m Hudson Valley Commt. y Cc ~ge
(e »dires August 31, 2011)

-~ L -

ract Language from Mo.  «ValleyC .. - Cd! 2
(c esi 5t 31, 2013)

"+ ract Language n Nassau Con ity 2 lege
(¢ ~ & = =t31,7 13)
R ! \
®  Contract Language from Orange County Cc 1. . 'College

(expires August 31, 2012)
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®  Contract Language from Schenectady County Community College
(expires August 31, 2009)

. - oo - . - - - - - .. . e e

®  Contract Language from Suffolk County Community College
(expires August 31, 2015)

®  Contract Language from Sullivan County Community College
(expires August 31, 2009)

~

®  Contract Language from Tompkins Cortland Community College
(expires August 31, 2009)

B Contract Language from Ulster County Community College
(expires August 31, 2010)

Distance education courses, especially web-based courses, require significantly more time on the
part of the faculty member to ensure quality instruction and to maintain high levels of
interaction between faculty and students as well as among students. The best way to reduce the
high dropout rates in online courses is to increase the amount of personal and individualized
instruction, which also is advocated in AFT Guideline #5. A lower class size for DE courses
versus their on-campus equivalents has proven most effective.

Despite the recent development of massive open online courses, or MOOCs—which enroll tens
of thousands of students only to see dropout rates reaching 90% (see bargaining issue #11)—
research has long demonstrated the benefits of smaller class sizes in higher education. Three
researchers from SUNY Binghamton, for example, showed that the number of students in a
college class does impact student performance. AFT’s February 2003 issue of On Campus
summarizes the study’s findings:
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The effect is most noticeable for class sizes under 10-20 students, with the data showing that
the best class size of all is one. Each student added up to a total of 20 students has a
significant effect on student grades, but as the numbers increase over that, the effect of the
class size variable gradually becomes less pronounced.

Thus, the probability of a student getting a B+ or better in a class with fewer than 20
students is approximately twice as great as in a class with 120 students, but only slightly less
in a class with 400 students. (“College size does matter”)

Although class size reductions are difficult to bargain in most circumstances, bargaining units
should work especially hard to achieve contract or policy language on class size. This language
should acknowledge that class size in DE courses is a critical issue that not only affects the
faculty member’s wotking conditions but also impacts academic quality. The final class size
language should articulate that either the contract or traditional faculty governance- or policy-
making processes should determine appropriate class sizes for DE courses.

Negotiators might argue for a reduced ratio, such as an online section being 2/3 of its on-
campus equivalent, or for a hard class cap, such as 18 or 20—or any combination that works for
the various DE methods of delivery at that institution. In no case, we feel, should a web-based
class size be larger than its on-campus equivalent with a single instructor. If necessary,
bargaining units might achieve language using a sundown or pilot-project clause, as was
accomplished by Suffolk from 1999-2002 (for online courses) and from 2003-2005 (for
hybrid/blended coutses), which would then allow faculty members time to gather evidence that
lower class caps are more effective for sound academic and retention reasons.

)k kK ok

Both Suffolk and Orange achieved language that establishes the maximum class DE sizes as a
ratio of their on-campus sections; for Suffolk this applies to all DE courses—except the on-
campus distance learning classroom courses—while at Orange it only applies to the first time the
faculty member is teaching an online course (thereafter the class caps vary but cannot exceed the
on-campus equivalent).

®  Contract Language from Suffolk County Community College
(expires August 31, 2015)

®  Contract Language from Orange County Community College
(expires August 31, 2012)
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Several colleges identify specific class sizes in their language, if only for the first time a faculty
member teaches online.

®  Contract Lz ke2” ...l.. neCi wnif 3 T2ge
(e "ves ' ust31, ...2)

= C .o L 2., . . .akes T . . 7T o
(. 725 "7 %)
B 7. ra'La u 2from 7w (Valley Co " Tollege

(e. "2 v _.t31,2013)

Some colleges identify the process by which DE class size is determined or indicate that the DE
class sizes will be the same as on-campus class sizes for each course.

® Contract Language from Hudson Valley Community College
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(expires AL, -t 31, 2011)

B Co -actL: . agefrom  woe . . T - 2ge
(expires ' .st31,2012)
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®  Contract Language from Ononc ¢ .. 1unity College
{expires August 31, 2014)

C:. act & -~ ¢ . af 1. - '1 ) ~o2 02
(expires August 31,z 19)

Others, such as Herkimer and Ulster, have a statement of principle in their contracts.
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A major concern within the realm of course assignments is which faculty members get to
develop and teach the courses. All DE courses should be taught by qualified bargaining unit
faculty in the local. In addition to protecting bargaining unit work, this better ensures quality DE
coutrses for students, who deserve to have the same well-established and knowledgeable faculty
members that they would have in equivalent on-campus coutses. This also protects bargaining
unit members from the importing of “canned curriculum” or publisher prepared courses, which
are rejected by faculty as a threat to bargaining unit work.

)k k ok ok

At Suffolk and Mohawk Valley, all faculty have an opportunity to develop and teach DE
courses; after all eligible faculty members who desire to teach a course have done so, seniority is
used to make further decisions.

B C ¢ oan o & fo" Co Ly on i, ~ :ge
(¢. .ires v ust: .., ...l
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®  ContractL: " -agefrom.' . awk Valley Comm . r 2" ' .
(e =2s AL - :t31,2013)
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~— o~

Another approach, used by Fashion Institute of Technology and Onondaga, is to grant faculty
members the first right of refusal for a specific period of time.

Centract Language from Fashion Institute of Tec, »>lu
(¢. ~ =:May 31, 2010)

®  Contract Language from Onondaga Cc . 1wunity C

ege
(expires August 31, 2014)

()
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A related concern: If the college has conceded proper ownership to faculty members, it will be
concerned with scheduling and advertising a DE coutrse that may not run should the developing
faculty member be unwilling or unable to teach it. This is especially true if the bargaining unit
has achieved compensation for the development of the course; few colleges want to pay a faculty
member to develop a course that he or she then decides not to teach. You can see several
methods to address these concerns in the following contract language.
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®  Contract Language from Tompkins Cortland Community College
(expires August 31, 2009)

sl s < -

® Contract Language from Westchester Community College
(expires August 31, 2008)

Colleges at times will want to import courses from other institutions. We feel that if the desired
imported course would compete with a course already being offered, then the college should not
sponsor a2 DE course offered by any other institution or provide a reception site for any course
that would compete with a currently offered course. This further protects bargaining unit work
and the traditional policies by which DE courses are selected by academic departments.

* ok k% ok

In the language below, Suffolk’s is stronger, but the Hudson Valley, Onondaga, and Orange
language at least contractually grants to academic departments the right of first refusal, notifies
the union of intentions to import courses, and protects the courses currently being taught by
bargaining unit members.

®  Contract Language from Hudson Valley Community College
(expires August 31, 2011)

®  Contract Language from Onondaga Community College
(expires August 31, 2014)
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If not bargained carefully, the participation of a college in DE courses has the potential to cause
a division between DE practitioners and non-practitioners within a bargaining unit. To help
protect the bargaining unit work of non-practitioners, a decrease in on-campus classes offered as
a direct result of the college’s participation in DE should be prohibited.

= Co " ‘i_am < fr ... 2rkimer Co. °r Community College
(¢c .es'.g :31,..7
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® Contract Language from Fashion Institute of Technology
(expires May 31, 2010)

PN

®  Contract Language from Tompkins Cortland Community College
(expires August 31, 2009)

®  Contract Language from Ulster County Community College
(expires August 21, 2010)

Because faculty must attain a certain level of technological proficiency in their chosen DE
method of delivery, colleges should provide the best possible training and technical support on a
regular and ongoing basis, made available in a variety of ways. Faculty members should play in
integral role through policy and governance bodies as well as through contract language, in
determining the hardware, software, course management systems (such as Blackboard, Moodle,
Desire2Learn, or an institution-specific system) to be utilized in DE courses. If a bargaining unit
is unable to achieve contract language, policy language should be pursued.

¥ ok ok ok ok

The following Mohawk Valley language is good, but the final sentence negates the effectiveness
of the first. The Suffolk language reflects the policy of the college’s standing DE committee as

well as establishes the technical support required for synchronous (interactive video) DE
courses.

®  Contract Language from Mohawk Valley Community College
(expires August 31, 2013)
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Suffolk’s contract also is notable for having Janguage specific to the use and assignment of peer
mentors to assist DE faculty throughout their DE experience of developing and teaching online
ot hybrid/blended courses.

N o ct Lan s+ from ! “(County Lt
(expires ast .1, 2015)

When reading the following Onondaga and Ulster language, keep in mind that those contracts
do not allow for additional compensation for the development or teaching of DE courses.

®  Contract Language fromC - 2agaCom i ~ > ge
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Training and technical support language from other locals is indicated below.
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Online or virtual office hours should be optional but encouraged. Holding synchronous office
hours at a distance, in addition to regular on-campus office hours, can help faculty members
reach students unable to come to campus. Most frequently, online office hours take the form of
the faculty member being available in a class chat area. However, since chat areas in a class
website may be public to all students in that class, for one-to-one communications of a more
ptivate nature, the use of email or telephone are effective supplements.

% ok ok % %k
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Nine locals now have contract language specific to online office hours. Several allow faculty to
hold two weekly office hours online or a proportion of their office hours online based on the
number of DE courses they are currently teaching,

® " ractlLi agef _ ClintonC _ u . L
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®  Contract La. 'age from Nassau Community College
(expires qust 31, 2013)

The following four locals allow faculty the option of holding one of their weekly office hours
online.

®  Contract Language from Orange County Community College
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For the protection of privacy of faculty-student and student-student communications, there
should be a presumption of privacy in DE courses, expressly written in contract ot policy
language. To this end, every effort should be made by the institution to “secure” insecure
environments. For example, at one NYSUT community college using password-protected html-
based class websites, faculty had assumed because of the password requirement that their course
materials were completely secure, only to discover that they were easily accessible as individual
webpages from any major Internet search engine. This raised serious issues for both students
and faculty.

In the case of management observation/evaluation of faculty in an online environment, clearly
defined parameters, along with unambiguous notification, should exist as to when management
has access to an online class or other student/teacher learning spaces.

In “A Framework for Contract Negotiations Related to Educational Technology Issues,” the
Community College Council of the California Federation of Teachers’ (CFT) Distance
Education and Technology Issues Committee offers the following rationale for policy
statements on privacy and surveillance:
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Academic freedom is the freedom of faculty to inquire, debate, and give opinions.
Such activities occur throughout the campus, and faculty expect privacy in many of
these communications. Some communications involve highly controversial and
delicate subjects, with faculty and students sharing personal opinions, sometimes in
confidence. In these circumstances, faculty have reasonable expectations that the
computer e-mails they receive and generate will not be searched indiscriminately. (17)

Therefore, the CFT advises that contract language similar to the following be achieved:

There is a presumption of privacy from district surveillance in the employee’s use of
technology-based work activities such as e-mail accounts, Internet usage, and other
electronic tools.

Access to restricted bulletin board postings, Internet postings and e-mail

correspondence must be safeguarded by the institution to the greatest extent possible
against piracy or unwarranted intrusion.

* ok %k ok ok

Suffolk has the following policy language in their institution-wide computer/network use policy

statement under privacy and also has contract language specific to synchronous DE courses
(interactive video courses).
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Other locals have contract language such as the following:
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®  Contract Language from Orange County Community College
(expires August 31, 2012)

The nature and purpose of all observations and evaluations of a faculty member’s DE course
must be made clear, in advance and in writing. The contract should be explicit, for example, in
regard to when, how, and for how long supervisors or peer evaluators can have access to a
faculty member’s class website. For faculty members teaching any distance education courses,

failure to have clear language on course obsetvation and evaluation potentially could have a
devastating effect.

) ok 3k ok ok

In the Hudson Valley and Mohawk Valley language below, the purpose of the administrative
evaluation delineates the methods/options in which the DE courses may be observed.

®  Contract Language from Mohawk Valley Community College
(expires August 31, 2013)
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If contract language for on-campus courses is effective, then a statement that observation and
evaluation of DE courses shall follow the same procedures should suffice, but, again, it’s best to
have clear language specific to DE courses. In all of the following, we would caution against
contractually obligating unit members to give unlimited guest access to their immediate
supervisots.
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The Onondaga and Westchester contracts also address review of DE courses for form and
function rather than for content or faculty performance.
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In all academic environments, including DE, faculty should control the ownership of their
intellectual property. Many faculty erroneously believe that because they are the creators of their
intellectual work, they automatically have ownership of it under the law. As discussed below, this
is a faulty assumption.

In his Academe article titled “Whose Property Is It? Negotiating with the University,” Gary
Rhoades, Professor of Higher Education and Director of the Center for the Study of Higher
Education at University of Arizona, analyzes the need to protect faculty intellectual property. In
exploring collective bargaining contracts at unionized colleges and universities as well as
intellectual property policies at non-unionized research universities, Rhoades asserts that
“institutions with collective bargaining tend to do a better job of protecting the interests of
academics than do research universities without unions” and argues that “paradoxically, the path
to enhancing our position may lie less in advancing our private property claims than in
promoting the public’s access to and benefits from our intellectual work™ (Rhoades).

An understanding has long existed that professors in public colleges and universities develop
intellectual property in the interests of advancing public knowledge. The increasing
commercialization of higher education has been threatening this principle for some time,
especially in terms of DE, and we stress that our community colleges should resist external
pressures from the marketplace, such as canned curricula or MOOCs, and maintain their
primary mission of public service as the driving force in all decisions relating to distance
education.

In DE, intellectual property refers to the product or result of human knowledge, ideas, and
creative activities including but not limited to multimedia, softwate, or web content of their
design or development; instructional materials such as lecture notes, syllabi, student exercises,
quizzes and exams; films, video, or audio recordings. There are four basic categories in
determining ownership of intellectual property in academia:

1) works created by individual initiative and effort, in the normal course of employment of
a faculty or staff member

2) works created with nominal support from the college (resources regularly available to all
faculty and staff members)

3) works created with substantial support from the college (resources not regularly available
to all faculty and staff members)

4) works created specifically as commissioned or sponsored by the college (works for hire)

For works created in the first two categories, the intellectual property should remain with the
faculty member. For works created in the second two categories, the intellectual property may
belong in part or in total to the college—the terms of which should be negotiated in clear
contract Janguage between the union and the college.

In the absence of clear contract Janguage for the first two categories, a college may declare its
financial and/or technical support of a faculty member’s development of a DE coutse as “work
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for hire.” David Strom, AFT Legal Department Director, states in Intellectual Property Issues for
Higher Education Unions: A Primer that “In its simplest form, the work for hire doctrine says that
an employer owns the work of its employees if the work was prepared in the course of the
employee’s job” (3). Although higher education institutions as well as the courts traditionally
have recognized a “teacher’s exemption” to this rule, Strom notes, generally courts have found
that an employee’s work falls within the scope of his or her employment when

» It was the kind of work he or she is employed to perform;
+ Tt was created substantially within authorized work hours and space;
+ The purpose of the work, at least in part, was to serve the employer.

Strom explains that since the passage of the Copyright Act of 1976, “the employer’s hand has
been significantly strengthened in the debate as to who owns the work in question” (4). Further
complicating matters are DE courses in the development and teaching of which, faculty often
rely heavily on the resources of the college for training, technical support, and equipment.
Thetefore, Strom concludes,

By and large...higher education unions are in the best position to protect the
intellectual property rights of higher education faculty—either through collective
bargaining contracts or through extra-contractual negotiation over institutional
policies. The union may clarify ownership rights in a legally enforceable agreement
with the administration. The Copyright Act expressly contemplates and recognizes
the validity of such agreements. Section 201(b) states that an express written
agreement is sufficient to defeat the general ownership principles of the employer set
forth under the work for hire doctrine. A collective bargaining agreement or
memorandum of understanding between the union and administration clearly falls
within that definition of a written agreement. (4)

Proper negotiation of the intellectual property rights of members will protect the entire
bargaining unit from the college assigning members’ already developed courses to adjunct or
untenured faculty members at a lower rate of pay, or creating a second tier of employees, such as
an “educational specialist” to design/ develop the course or a “course administrator” to serve as
“facilitator” of the delivery of canned curricula.

While we certainly advocate strong intellectual property protections, if the college initiates or
provides unusual or extraordinary support not accessible to all faculty members, then the college
should enter into an ownership agreement with the faculty member using guidelines developed
through regular labor-management negotiations or a joint labor-management committee on DE
such as the ones described in Bargaining Issue 10d. If mutually agreed upon contract language
between the college and faculty member(s) is clear and unambiguous, then we would not advise
any bargaining unit to limit faculty members from certain work-for-hire arrangements.

k ok ok ok %

In the following sample language, Mohawk Valley grants complete ownership to the faculty for
all web-based courses and even includes a clause protecting members against a work-for-hire
claim. This ownership enables the faculty members to be compensated for allowing usage of
their course—for which they received development and teaching compensation—by another
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faculty member. This could be viewed as empowering faculty (being paid propetly for different
aspects of their labor) or as problematic (quantifying their intellectual property into a specific
dollar amount).
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The intellectual property provisions of Exie, Schenectady, Suffolk, and Ulster are effective in
acknowledging the different categories of intellectual property and in specifying the parameters

of ownership.
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The contract language below from different locals provides varying degrees of protection to
faculty for their intellectual property: full ownership, joint ownership, or—worst of all—no
ownership.
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In October 2010, Suffolk County Community College received a federal Title III grant to
increase student engagement through informed support. Four major working groups within the
grant aim to dramatically improve student success and engagement at Suffolk during the life of
the five-year program.

One working group, the Gateway Course Support Enhancement (GCSE) group, consists of
department-based teams developing a collection of learning objects, available for instructor and
student use, that are especially designed for target courses that most students take, called
“gateway’”’ courses.

The housing of these learning objects from the twenty most highly subsctibed courses on the
college’s password-protected website necessitated the development of contract language to
protect the intellectual property of the faculty involved. Negotiations resulted in an agreement in
which ownership was determined by whether the learning objects were created when faculty
were granted reassigned time from the college (joint ownership), without reassigned time (100%
faculty ownership), with collaboration of several faculty (joint ownership), or within the scope of
a member’s employment (100% college ownership).

See Appendix A in this document for a copy of the memorandum of agreement (MOA) on
learning objects and see Appendix B for the union-created frequently asked questions (FAQ)
document that explains the provisions of the MOA in clearer language.

We strongly recommend that bargaining units establish in their contracts a provision for a joint
labor/management committee to address intellectual property issues—and any other DE issue
that impacts the terms and conditions of faculty members’ employment—as they arise. Because
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DE constantly is evolving, the terms and conditions of employment as well as the professional
duties and responsibilities of faculty members should constantly be addressed. This committee
can meet on an ongoing and regular basis or it can be called into existence by either the union or
the college. Every attempt should be made to include appropriate DE practitioners on the
commiittee, including both faculty and staff.

* ok ok ok ok

The following language from Suffolk is excellent model language in that it specifies the charge,
issues, and composition and responsibilities of the joint committee.
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The following language from Cayuga, Exie, Fashion Institute of Technology, and Mohawk
Valley is less specific but establish the right of either party to call into existence the joint
labotr/management DE committee.

® ¢~ -act Language from Cayuga Co rnity .- :-ge
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We recognize that technology advances at a rapid pace, so bargaining units should strive to keep
abreast of such changes, be aware of new methods of delivery, and anticipate the implications of
such changes in DE.

Before addressing the role of MOOCs in SUNY, it seems useful to know their history. The term
MOOC was coined in 2008 by Dave Cormier in reference to a course offered at the University
of Manitoba by George Siemens and Stephen Downes. “Connectivism and Connective
Knowledge” enrolled some 2,300 students, with a small portion receiving academic credit. The
2008 course focused on how learning and knowledge emerge from a network of connections;
real knowledge, they assert, rests in the diversity of opinions, experiences, perceptions—and
learning is the process of connecting concepts from various disciplines and sources.

The theory of connectivism has been used by Downes to distinguish types of MOOCs. The
term ¢MOOCs, he suggests, refers to the original connectivist MOOCs, which ate not for profit
and not necessarily even “courses,” as they interrogate the structure of traditional courses and
the centralization of CMSs which defy the open principles of the Internet.

Mainstream media more often reports on xMOOCs, the private, for-profit type offered by
companies like Coursera and Udacity that are structured like large lecture courses in that
participants watch lectures recorded by professors at elite universities, then interact and take
computer-scored or peet-scored quizzes/assessments in a CMS.

MOOC:s, then, are online courses—typically by professors from elite universities—that enroll
tens of thousands of students. Participants who complete MOOC:s usually receive a certificate of
completion.

In fall 2011, the New York Times reported on a Stanford MOOC on artificial intelligence that
eventually enrolled over 160,000 participants. The professor, Sebastian Thrun, founded MOOC
provider Udacity, while Stanford colleagues Daphne Koller and Andrew Ng founded Coursera.
Unlike these for-profit ventures, MIT and Harvard developed edX as a non-profit.
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Spring 2012 saw numerous colleges and universities race to affiliate with and offer courses
through the three major MOOC providers. Due to the extensive media hype surrounding this
latest incarnation of DE courses, some university boards of trustees and state legislatures have
been promoting MOOC:s at the expense of local governance procedures; MOOCs are hailed by
external and internal administrative bodies as a solution to the current fiscal situation that has
been complicated by years of austerity budgets and the national completion agenda.

With The New York Times declaring 2012 as The Year of the MOOC (Pappano ED26), they are a
relatively recent phenomenon, yet faculty should monitor them closely for several reasons:

* In November 2012, the American Council on Education opened the door to allowing
students to get college credit for participating in a MOOC; participants thus far receive a
certificate of completion (“ACE to Assess Potential of MOOCs, Evaluate Courses for
Credit-Worthiness”).

* Also in fall 2012, the Gates Foundation announced sizable grants to a dozen colleges
and universities to investigate the effectiveness of MOOCs—including three community
colleges, which are specifically creating MOOCs in developmental math and writing
courses (“Massive Open Online Courses”).

Spring and summer 2013 saw Udacity offer three math courses (including a
developmental math course) through San Jose State University—supported by a Gates
Foundation grant—in which students performed so poorly compared with their on-
campus peers that the university suspended the program.

* In August 2011, Paul LeBlanc, president of Southern New Hampshire University online
division, described his vision for “the next big thing” in online education was desctribed
in a Chronicle of Higher Ed Wired Campus posting:

The vision is that students could sign up for self-paced online programs with no
conventional instructors. They could work at their own speeds through engaging
online content that offers built-in assessments, allowing them to determine when
they are ready to move on. They could get help through networks of peers who
are working in the same courses; online discussions could be monitored by
subject experts. When they’re ready, students could complete a proctored
assessment, perhaps at a local high school, or perhaps online. The university’s
staff could then grade the assessment and assign credit. And the education could
be far cheaper because there would be no expensive instructor.... (Parry)

“No conventional instructors” and “no expensive instructors” should cause concern as college
presidents have expressed interest in bringing MOOCs into our NYSUT-affiliated community
colleges. The touted benefits of MOOCs ate reduced need for faculty interaction, reliance on
greater student independence, and use of computer- and peer-grading systems. In other words,
unbundle the expensive faculty role in educating students and let technology and classmates fill
in the blanks.
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Faculty and their unions need to carefully monitor the spread of MOOC:s, interrogate their
effectiveness, and resist efforts at displacing faculty with technology. We have long argued that
DE should supplement, not supplant, the good work done by our faculty—and that remains as
true as ever.

In March 2013, the SUNY Board of Trustees approved a resolution called Open SUNY. This
multi-faceted initiative aims to expand online degree programs and resources, prior learning
assessments (PLA), and competency-based education (CBE) programs, three-year undergraduate
programs/five-year graduate programs, and MOOCs to add 100,000 SUNY enrollments in three
years and increase the number of SUNY graduates.

Inside Higher Ed quotes SUNY chancellor Nancy Zimpher on March 27, 2013, as saying that up
to a third of the credits for some degree programs could come in from other institutions,
including MOOCs from companies like Coursera, which she cited as SUNY’s “main discussion
partner.” The article continues, “Being able to bring in credits from courses taught by professors
at more elite institutions—Stanford University or Duke University—could help improve student

petception of a SUNY education to being much more than a ‘degree of convenience,’ the
chancellor said” (Rivard).

Another idea, as noted in a March 20, 2013, Chronicle of Higher Ed article, is that “The system will
also push its top faculty members to build MOOCs designed so that certain students who do
well in the courses might be eligible for SUNY credit” (Kolowich). According to the Open
SUNY resolution members of the nascent Distinguished Faculty Academy—created in May
2012—will be tapped to deliver SUNY MOOCs. This merits close watch examination, given the
SUNY seamless transfer initiative. Indeed, SUNY has already seen its first MOOCs (completed
or in development) at Empire State College, SUNY Geneseo, and Stony Brook University.

Open SUNY, especially when examined in conjunction with the chancellor’s SUNY seamless
Initiative, needs to be critically examined for potentially negative impact on our bargaining units.
Questions to be asked about the role MOOCs might play in these initiatives include the
following—although this is certainly not an exhaustive list:

* Intellectual property. How should our locals address MOOCs offered at our institutions
from an outside company such as Coursera or Udacity, which might be understood as
subcontracting our work? And how might that differ from addressing students who want
to transfer in credit from a MOOC being offered at another institution or by 2 SUNY
institution (e.g., must all such credits be accepted given the SUNY seamless initiative)?

* Compensation. What if a faculty member volunteers to teach a MOOC for free in a local
that has bargained compensation for developing online courses?

* C(lass size. For our locals that have bargained specific contract provisions regarding class
size in DE courses, where do MOOC:s fit in when they can enroll hundreds, thousands,
ot even tens of thousands of students?
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* Impact on bargaining unit. Only a couple of locals seem to have contract language
regarding the importing of DE courses. If a faculty member somewhere in the SUNY
system offers a very popular MOOC in, for example, college algebra, and our local
institutions accept those credits, what does that mean for all of the math faculty in our
NYSUT community college locals (full time and contingent)? And for our non-
classroom faculty and professional staff members? If a single faculty member reaches
thousands of SUNY students, what impact might that have on the employment status of
our collective and local memberships?

With various initiatives coming out of Albany that point to questionable use of DE to address
problems caused by perennially decreasing state funding, each local is wise to be as vigilant as
ever about the promises and pitfalls of DE, about the research showing how community college
students—within their various demographics—tend to fare in DE courses (such as that by
Shanna Smith Jaggars and others at Columbia University’s Community College Research
Center), and about how DE might be used to advance PLA and CBE initiatives or MOOCs in
ways that are not in the best interests of our students.

Distance education has transformed the work of many NYSUT Community College faculty in the
past decade and will continue to do so. As theories and practice in distance education continue to
evolve, it is incumbent upon local bargaining units to investigate the effectiveness of current
contract and policy language in protecting members in regard to each of the ten bargaining issues
identified above—as well as to anticipate new issues and areas of concern.

To accomplish this, NYSUT Community College bargaining units should continue the practice that
makes unions strong: relying on the knowledge and expertise of other educators and unionists both
inside and outside of the local bargaining unit.

= On the national level, bargaining units should continue to rely on the resources and guidance
provided by the American Federation of Teachers and National Education Association,
especially the higher education departments which have carefully monitored trends in
educational technology for years.

*  On the state level, bargaining units should continue to network with other locals within NYSUT
Election District 39, to discover what, how, and why othets have achieved in terms of their
distance education contract and policy language. The Community College Distance Education
Committee exists precisely to help facilitate this kind of networking and access to information
and resources.

®  On the local level, bargaining units should continue to rely on the expertise within their own
units, including the experiences of distance education practitioners, the motivations of
enthusiasts, and the cautions of skeptics as well as the knowledge of skilled negotiators within
the unit. Bargaining unit members should be actively involved in the faculty governance and
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collegial committees that help shape the ways in which distance education impacts all local unit
members.

Above all, bargaining units must continue to rigorously examine distance education courses and to
negotiate strong contract and policy language that ensures DE courses will be held to high academic
standards and that protects the rights of bargaining unit members. One of the most effective ways
to do so, again, is to establish a joint labor-management DE or technology committee that will
quickly address matters affecting the terms and conditions of unit members’ employment.
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COUNTY OF SUFFOLK
OFFICE OF THE COUNTY EXECUTIVE OFFICE OF THE PRESIDENT

Suffoik

COUNTY COMMUNITY COLLEGE

Steve Levy, County Executive Dr. Shaun L. McKay, President
Jeffrey Tempera, Director, Labor Relations

Side Letter Agreement

Whereas, Suffolk County Community College (the College) is the recipient of Federal funding under the
program commonly known as “Title I1I’; and

Whereas, Title III funding will permit the College to re-assign faculty members from their ordinary
responsibilities to developing new programs and Learning Objects to further the goals of improving
teaching and learning; and

Whereas, the College, the County of Suffolk (the County), and the Faculty Association of Suffolk
County Community College (FA) recognize the need to clarify the ownership of any Intellectual Property
produced by faculty members engaged in developing Learning Objects under the Title III grant subject to
any Federal laws, rules or regulations; and

Now Therefore, the College, the FA and the County agree as follows:

1. The terms of this Side Letter Agreement shall be limited to Learning Objects, as defined hereinafter
that are developed in connection with Title ITI funding;

2. A Learning Object is hereby defined as a form of content intended to be incorporated into a teaching
and learning environment to achieve an instruction, assessment, or information objective. As a type
of content, a ‘learning object’ may take the form of: a digital self-contained module in a learning
objects repository; a digital resource hosted on a computer or media server; a reusable learning
activity in digital form that may be accessed through a computer, mobile device, or other mediated
end-user tool. A number of end users may simultaneously access digital-format learning objects
within online or other mediated environments. A learning object cannot itself be a course or be
considered as credit-bearing and programmatically-based on its own merits.

3. Faculty (individually or as a team) who develop Learning Objects in connection with Title 11
reassigned time or overload or with any other extraordinary support from the College, in accordance
with the provisions of 8 NYCRR Section 335.29, shall have joint ownership of the Intellectual
Property rights of the Learning Object with the College; and neither the College nor College students
shall pay any fee or royalty for the use of such materials. The College shall retain the right, subject to
a right of first refusal by the faculty member(s), to update and/or modify such materials at no cost to
the faculty member(s) so long as the updated and/or modified materials are used solely by the College
and College’s students royalty free.
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5a.

5b.

10.

11.

For the purposes of this Agreement, ‘joint ownership’ shall mean that the College and the faculty
member(s) who develop the Learning Object shall have the following non-assignable ownership
interests in the Learning Object: The College 60%, the faculty member(s) 40%.

For the purposes of this Agreement, ‘commercialized’ shall mean to sell, license or otherwise transfer
some or all of the Intellectual Property rights in a work including grants of permission or a license to
use the work. Commercialization does not include the submission of the work to a scholarly journal
for publication.

Either the College or the faculty member(s) may, without the consent of the other party,
commercialize the Learning Object, but only upon five days prior written notice to the other party
transmitted by a recognized overnight mail service or by certified United States mail, return receipt
requested to the parties identified in paragraph 10 . Royalty income from commercialized
copyrighted materials shall be distributed 60% to the College and 40% to the faculty member(s), their
heirs or legatees.

Non-classroom faculty member(s) who develop or contribute to the development of a Learning
Object when acting within the scope of their employment have no ownership interest in a Learning
Object. The ownership of such property shall be in the College.

All Learning Objects shall be attributed at their inception to the faculty member(s) (individually or as
a team) who develop such Learning Object and such attribution shall be transmitted in writing to the
Title III Coordinator prior to the release or use of the Learning Object. Any change to the attribution
of a Learning Object shall be made by the individual or a majority of the team responsible for
developing the Learning Object. Such change in attribution shall be transmitted in writing to the Title
IIT Coordinator within two business days of such change.

Except as specifically limited in this Side Letter Agreement, all other terms of the collective
bargaining agreement between the College, the County and the FA remain in full force and effect.

This Agreement and all provisions thereof is subject to the Federal regulations governing Intellectual
Property contained in Education Department General Administrative Regulations 34 CFR 74.36 and
any other applicable Federal law, rule, or regulation.

Any communication regarding commercialization, notice, claim for payment, or other submission
necessary or required to be made by the parties regarding this Agreement shall be in writing and shall
be given to the College, the County or the FA or their designated representatives at the following
addresses or at such other addresses that may be specified in writing by the parties and must be
delivered as follows: for the College; Office of Legal Affairs, 533 College Road, NFL-230 Selden,
New York 11784, for the County; Suffolk County Office of Labor Relations, H. Lee Dennison Bldg.,
100 Veterans Memorial Hwy., P.O. Box 6100, Hauppauge, NY 11788-0099, and for the FA; 533
College Road, Southampton Bldg., Room 224J, Selden, New York 11784.

Nothing contained herein shall provide a basis or a precedent for any other Intellectual Property
policy which may be implemented in the future by the College. As such time as the College adopts a
more formal policy for Intellectual Property, the provisions of this Side Letter Agreement shall
terminate without any further action on the part of any of the parties hereto.

FACULTY ASSOCIATION OF SUFFOLK SUFFOLK COUNTY COMMUNITY
COUNTY COMMUNITY COLLEGE COLLEGE

NYSUT Community Colleges 68 Negotiating the Distance & Beyond



Suffoik

COUNTY COMMUNITY COLLEGE

This Q & A document is designed to help faculty understand the agreement developed by Suffolk County
Community College and the Faculty Association to address the matter of intellectual property of learning objects
created as a part of the Title Ill grant awarded in 2010. Please read this entire document, as many answers build
upon previous ones.

What is the college’s intent behind this Title Ill agreement?

The college wants to encourage your creative and collaborative endeavors to promote student success
through the Title III grant. The college wants the virtual learning commons—where most of these
learning objects (LO’s) will reside—to be successful; therefore, they do not intend to put up road
blocks to prevent you from participating or from developing commercially viable learning objects. In
general, ownership depends upon how the object is created.

How will | know whether a learning object (LO) that I've developed is considered my
intellectual property, the college’s, or is jointly owned by me and the college?

This depends on how it was created. Below are several scenarios by which learning objects might be
created. Ownership provisions are further explained in later questions.

1. [received reassigned time There is joint ownership between you and the college.
(under Title lll or otherwise) v’ This is because the college—and, ultimately, the
or other extraordinary federal government through this grant—has provided

support to develop an LO. you with “unusual or extraordinary support not

accessible to all faculty” in order for the LO to be

created.
2. |received no reassigned Faculty retains ownership.
time and no other v" If you create an LO on your own time, without
extraordinary support to “extraordinary support” from the college, it is your
develop an LO. LO. You should specify how you want attribution by

an upfront arrangement before the LO is placed into
the virtual learning commons or any other college
resource. The college has the right to use the LO
royalty-free if it is placed into the virtual learning
commons or any other college resource.

3. I'monaTitle lll team but Joint ownership between your team members and the college.
only one person on the v In this case, the team members must come to an
team has reassigned time agreement among themselves on who merits attribution
Zf’}‘;:s a collaborative based on their contributions. The college must receive a

written copy of the agreement before the LO is placed in
the virtual learning commons or any other college
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resource. The LO itself is jointly owned by the college
and each team member who has attribution on that
particular O, with the exception of anyone on
reassigned time (see #1) or anyone for whom the work
is within their scope of employment (see #4).

4. I'm a non-classroom faculty College retains ownership.
in a job where my v Ifit’s generally part of your job to do the technological
contribution to an LO is work of the sort needed to create a particular LO, you

within the scope of my

do not own the product.
employment.

. What exactly does “joint ownership” mean?

Joint ownership applies to those faculty members who have received reassigned time from the college
and/or for whom the college provides “unusual or extraordinary support not accessible to all faculty.”
Any such faculty member who then wishes to market for commercial purposes the
educational/scholarly material developed with such support should know that any royalties earned
from this material go 60% to the college and 40% to the individual faculty member.

Thus, faculty who receive reassigned time or “extraordinary support” to develop learning objects
under the Title III grant and who may wish to market the learning objects for commercial purposes
are subject to this 60% (college) and 40% (faculty member) agreement. Faculty who market material
developed without reassigned time or “extraordinary support” would be entitled to 100% of any
commercial arrangements. However, the college retains a royalty-free right use for the college and its
students.

. What does “unusual or extraordinary support not accessible to all faculty” mean with
regards to intellectual property?

This support implies either reassigned time from the college, other forms of compensation, or any
other support—in terms of technology or personnel—that is not available to all other faculty at the
college.

For example, if the college instructs your campus media department personnel to work with you for
an entire semester to create a video, this would not be considered support available to all other
faculty. Therefore, the college has a vested interest in having joint ownership of the product.

On the other hand, if you use the computer in your office, or if you use the hardware, software, or
assistance of personnel within your campus Teaching and Learning Center to create a learning object
that is placed in the virtual learning commons or other college resource, then this would rot be
considered “extraordinary support” since any faculty member at the college has ready access to these
resources—and you retain ownership. However, the college retains a royalty-free right use for the
college and its students.

. If | develop the content and format for a LO on my own time without reassigned time
from the college, can | expect that the college will provide me with technical assistance
to create the LO?
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It depends. If the technical assistance is readily available to all other faculty at the college, the
answer is yes. However, if the project requires the special expertise of other college personnel, the
college would have to consider the workload issues of the college personnel before work on your
project could be approved.

- ' If I'm a non-classroom faculty member whose scope of employment includes
developing mediated material for the college, and | assist another faculty member in
the technical/mediated elements of an LO, do | receive attribution and do | jointly own
the intellectual property with the faculty member who provided the LO content?

You should receive attribution for each LO on which you collaborate, but you do not share ownership
rights because your contributions fall within the scope of your employment.

' If I'm a non-classroom faculty member whose scope of employment includes
developing mediated material for the college, do | own the intellectual property on LO
work developed outside of my work hours?

Yes! Even if it’s your job at the college to do this kind of work, if you choose to develop an LO or
contribute to an LO outside of your work hours, then you absolutely retain ownership. However, if
you work on the LO while “on the clock,” the college retains ownership.

" Other than the college and its students, can | designate who can use a learning object
I've developed on my own and placed in the college’s virtual learning commons or other
college resource?

If the LO is placed in the college’s virtual learning commons or other college resource, the college
and its students must have royalty-free access to use it. However, you do have the right to designate
its use outside the college. The college has agreed to adopt the Creative Commons licensing model,
by which you can designate attribution, share-ability, commercial use, and derivative use. Please note
that this applies only to learning objects for which you retain complete ownership. The licensing
options are here: hitp://creativecommons.org/about/licenses.

' Will the college restrict the sharing of the LO that I've developed for SCCC only through
the portal or will my LO be freely available on the internet?

The college will place the LO behind a password-protected portal, learning management
system, or other secure environment to protect the intellectual property rights of faculty so
that only SCCC faculty, staff, and students have access to the LO. The college will post a
"Do Not Copy or Share Notice" for LOs and a warning regarding copyright infringement. By
mutual agreement, any LO may be made accessible in a public, non-secure online
environment.

- Can my LO be altered by the college or any other faculty member without my
permission? Am | required to update any LO that I've created? Can someone else be
desighated to update it? If so, under what conditions?

NYSUT Community Colleges 71 Negotiating the Distance & Beyond



If you retain complete ownership of the LO (see above), then it depends upon which Creative
Commons license you select.

However, if the LO is jointly owned by you and the college, then the college will give you first right
of refusal. This means that if and when the college determines that the LO needs updating, they will
contact you and invite you to make the appropriate modifications. At that point, you will have the
right to decide whether or not you wish to commit your time and intellectual labor to the revision.

v" If you do wish to revise your LO, then the college may provide resources to you assist with the
revision but is under no obligation to pay you additional monies to accomplish the revision.

v" If you do not wish to revise your LO, then the college has the right to ask others to revise the LO
as the college deems necessary and appropriate to keep the LO up to date for students.

. If 1 develop an LO as part of my Title lll reassigned time, must | get the college’s
permission before | can market it commercially?

No. The joint ownership provision means that you retain rights to the intellectual property of the LO,
which means that you have the right to determine whether it is commercially viable and, if so, to
benefit from the sale of your intellectual property. However, any royalties earned from this material
must be shared between you (40%) and the college (60%). Again, the college’s interest in joint
ownership is that neither the college nor college students would have to pay a licensing fee to use the
LO.
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